
REPORT TO THE RUSSELL COUNTY BOARD OF SUPERVISORS FOR THE 
REGULAR MEETING TO BE HELD ON JUNE 5, 2023 

Board Members, 

Dated May 30, 2023 

ATTORNEY-CLIENT PRIVELEGE 

DO NOT DISSEMINATE 

The following is a list of matters that I will be prepared to discuss and where necessary request 
approval of certain documents, resolutions and ordinances from the Board of Supervisors. Where 
the approval of one of the above-referenced documents will be requested I will attach that 
document for the Boards review. As always if any Board Member has any questions or concerns, 
please feel free to contact me to discuss prior to or the day of the meeting. 

1. Landfill Project
a. In conferring with Lonzo it is my understanding that no action has been taken at

this point on the project since the last meeting. Lonzo has conferred with Gentry
Locke and the attorney who will be working with the Board on the matter. We 
should be able to begin discussions regarding this project in June and will have an 
update at the July meeting.

2. New Supreme Court Case regarding FOIA
a. The Virginia Supreme Court issued a new ruling regarding application of the

Virginia Freedom of Information Act. The case is Suffolk City School Board v. 
Wahlstrom. I have thoroughly reviewed this case to see if any of the holdings affect
the way the Board has transacted business and give you my legal opinions based on 
this new case, which is binding upon the Board.

b. The main issue presented in this case was access to public meetings. The facts in 
this case are that a school board decided to hold a meeting in a class room instead
of their usual meeting place to accommodate virtual presenters. The meeting was
more of a "retreat" to hear information and there were no action items on the
agenda.

i. The problem with the case is that instead of allowing any members of the
public to be present in the same room as the Board and other personnel, the
Superintendent set up a virtual feed to the lobby for the public. The Plaintiff,
who had attended a meeting in person in the classroom before, went to the
room and was told that she had to leave. She refused to leave stating that
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their actions violated FOIA. Eventually she was escorted out by police, even 
though witnesses state she was not loud or aggressive. 

ii. The school board contended that they complied with FOIA because of the
live feed. The Supreme upheld the trial court's findings that the room would
have allowed for at least some public to be present and that the plaintiff's
rights under FOIA were violated.

iii. This is just a brief summary of the facts. The facts in this case were
egregious given the removal of the plaintiff by a police officer which led to 
the ultimate result in this case.

c. Regarding our meetings the following language from the case is most applicable. I
believe we are in compliance with FOIA when we meet in the Board room as we 
allow as much seating as practicable and also allow people to stand.

i. In reaching this conclusion, the Advisory Council determined that VFOIA's
granting the public a right to physical entry into a public meeting is not
absolute. The Advisory Council noted its view that it is "best practices" for
a public body to seek a venue "large enough to accommodate all" the
members of the public who wish to attend a meeting and/or provide virtual
viewing/participation options for any potential overflow; however, it
recognized that, if a large enough room or other alternative means are not
available "and a meeting room simply fills to capacity, the fact that other
persons are unable to attend would not be a [V]FOIA violation because the
public body is not [*22] intentionally restricting public access, it is just a
consequence of physical limitations of the space available." Id. The 
Advisory Committee also noted its opinion that a public body would violate
VFOIA if it "were to move from its regular meeting location to a smaller
room in order to avoid public scrutiny on a controversial issue[.]" Id., n.3.

n. Given VFOIA's purpose, its presumption in favor of transparency, its open
meeting requirements, and our interpretation of the phrases "free entry to" 
and "be present" contained in VFOIA, we largely agree with the Advisory
Council. In general, VFOIA affords the public an opportunity to attend
public, in-person meetings of public bodies by attending in the room in 
which the meeting is held. A public body's obligation in this regard is not
absolute, but rather, is subject to a rule of reason. Thus, a public body is not
required to abandon its traditional meeting place and rent an arena if a topic
is likely to generate larger than normal public interest; rather it must provide
the "normal" in-person access and take steps to allow members of the public
who cannot be accommodated in the meeting room access by other means.
Conversely, a public body [*23] may not select, design, or arrange a
meeting room in a manner that artificially limits or removes the ability of
the public to attend in person. Suffolk City Sch. Bd. v. Wahlstrom, 886 
S.E.2d 244 (Va. 2023)
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d. The only issue I do believe we need to be aware of is that because we have in the
past moved meetings to the conference center in the government center that we 
would need to continue to try to use that room if there is a matter that will generate
a lot of public attendance.

i. With that being said I would not say that if the conference room is not
available on a board meeting day that the Board would have to move the
meeting to another day or try to find an alternate location to be in 
compliance with FOIA.

e. Another important distinction that the Supreme Court made regarding remedies for
violating FOIA is that a single violation is enough for the court to issue an 
injunction on certain methods the Board may be using and it is not necessary to 
prove that the Board knowingly or willfully violated the provisions ofFOIA.

i. This is important because generally there are certain things that must be
proven before a court can "enjoin" or simply stated stop or require certain
actions. Also, if a violation occurred which the Board could potentially
easily correct you could have the court making the Board comply with an 
order that could be overly broad or overly restrictive and likelihood of
getting that ruling overturned would be small.

f. The trial court in this case also awarded the plaintiff almost $20,000.00 in attorney's
fees. An award of attorney fees under FOIA are not automatic. The award will
depend on the facts of the case and will depend largely in how egregious the
violation is. I include this just as a reminder that while VaCorp may defend the
Board at no extra cost that will not insulate the Board from incurring costs regarding
litigation over interpretations ofFOIA.

g. Finally, the last issue addressed by the case is the possibility of individual liability
which could be incurred by a Board Member and also employees of the Board. If a
Board member is found to "willfully and knowingly" violate FOIA then that
individual is subject to a $500.00 to $2,000.00 fine. Those fines also can increase
for any subsequent violations. That fine must be paid personally and is not the
responsibility of the locality.

h. If any one has any questions regarding FOIA, please do not hesitate to ask me. 
Periodically, these cases are issued which requires boards to change their practices,
but in reviewing this case there is nothing we need to change at this time. We just
need to be aware when there are matters that will generate large public interest.

3. RCPSA's request to assist in payment of settlement with Crossroads Engineering
a. When CWSA was joined with the RCPSA to form one entity back in 2019 the

consolidated entity the RCPSA accepted all of the assets and liabilities of the
CWSA. One of the liabilities that payment of a contract made between the CWSA 
and Crossroads Engineering in 2014.

b. The contract was for Engineering Services and Construction relating to the Dante
Sewer System.

c. The RCBOS gave conditional support to the project contingent upon grant funding
to be received. After it was determined by the funding agency that the majority of
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the project would be funded by loan instead of grant the RCBOS withdrew support 
for the project. As a result, Crossroads did not complete the construction phase 
contemplated under the contract. 

d. After the joinder was complete Crossroads Engineering began discussions with
representatives of the RCPSA about payment for their services under the contract.
The RCPSA has spent the last few years trying to obtain the requisite information
from Crossroads that would support their payment pursuant to the contract.

i. I sent a letter in February 2021, after representatives had reached out
multiple times to Crossroads, detailing the documentation required pursuant
to the contract to determine the amount owed to Crossroads.

1. As of this date we have never received any of the documentation
requested. All that Crossroads provided was a single page invoice
for $233,000.00.

ii. After multiple attempts to obtain the information without a response from
Crossroads Attorney the RCPSA instructed me to stop attempting to contact
Crossroad's Attorney. The Chairperson and other representatives were
finally able to sit down with Crossroads and obtain some additional
information.

iii. Based on the information reviewed the RCPSA authorized an offer to settle
for $160,000.00.

1. That offer was rejected by Crossroads.
iv. The RCPSA then offered $200,000.00.

1. That offer was also rejected.
v. The RCPSA decided to not make an additional offer at that time.

vi. In December 2022, a lawsuit was served on the RCPSA for breach of
contract.

1. VaCorp declined to defend the RCPSA as the complaint was simply
plead as a breach of contract claim for money damages.

a. As such the RCPSA will be responsible for all attorney fees
associated with this lawsuit out of pocket which changed the
posture of the case.

2. The RCPSA does have an interest in potentially settling this case,
but does not have sufficient funds to pay the settlement.

3. The RCPSA continued their May meeting to have a joint meeting to 
discuss the assistance of this Board in paying the settlement should
the case be settled.

4. Bud Phillips and I will be there as well to give the Board more
detailed information regarding the case and our legal opinions about
the case in closed session of June 5th .
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